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I.
Course Objectives
As a result of the movement of individuals, goods and services across national boundaries, and within a nation, across both state, provincial, or municipal boundaries, legal problems often contain elements involving more than one jurisdiction.  

The field of law known as either "private international law" or "conflict of laws" deals with the principles that determine: (a) when a court will assume jurisdiction to decide a case with such "foreign" elements; (b) where a court does assume jurisdiction, how to choose which legal system's substantive law will govern the resolution of the issues in dispute; and (c) when a court will recognize or enforce the judgment of a court from another jurisdiction.

The fundamental objective of the course is to provide students with insight into the ways in which Caribbean courts deal with legal problems connected with foreign jurisdictions.  The problems considered are drawn from those affecting private individuals, as well as states acting in their private capacity.  The course forms an essential basis for advanced work in all forms of transnational litigation.

II.
Course Content
The course will include analysis of:

1. Nature of private international law.

2. Domicile, residence, nationality.

3. Renvoi and the incidental question.

4. Jurisdiction.

5. Forum non conveniens.

6. Foreign judgments and foreign decrees.

7. Conflict avoidance.

8. Other topics chosen by the instructor.

III.
Method of Teaching
This is a one-semester course, taught through two lectures (each one hour in length) and a one-hour tutorial each week.  Students should prepare the cases referenced in the reading assignments (at least those in the McLean text) by “briefing” the cases—that is, outlining the facts, holding, and rationale, and preparing to present these in class.  Our sessions will include “Socratic method” during which students will be expected to answer questions leading down a line of logic, and/or argue both sides of a case.  

For additional materials on teaching method and helpful suggestions regarding class preparation, exam preparation, format for essays (if applicable), please visit http://www.camlawblog.com/speaking-227-courses.html. Supplement materials (if applicable) and problem sets for the course are also available on that website.

Note: Problem sets must be completed, in writing, before class.  The problem sets illustrate the issues discussed in the course and prepare the student for mastery of increasingly complex material as well as the final exam.  Working through the problem sets in writing prior to the class in which the problems will be discussed constitutes excellent exam preparation, and a sensible way to assimilate the various lessons.

IV.
Method of Assessment
Students will be assessed by a final examination at the end of the semester, which will ask them to answer three out of six questions.  

Students will have the option of writing a term paper accounting for one-third of their final mark. The paper is due the final day of class, with no exceptions (meaning that a late paper will not be accepted).  If the mark on the term paper turns out to be higher than the lowest mark obtained in the final examination, the mark for the term paper will be substituted for that lowest mark.

V.
Attendance and Participation
Regular and punctual attendances at lectures and tutorials are mandatory and expected as part of learning a culture of professional excellence.  Meaningful, constructive, thoughtful, and respectful class participation will also be evaluated as hallmarks of high standards of scholastic and professional excellence.  As future members of the Bar or other learned professions, students are expected to abide by all pertinent regulations of the university and college, particularly with regard to avoiding plagiarism.  

 VI.
Required Materials
1. David McClean, Morris: The Conflict of Laws (London: Sweet & Maxwell Ltd., 2000).

2. Winston Anderson, Elements of Private International Law (Kingston: Ian Randle Publishers, 2003).
3. Problem sets to be found on course website, and any supplemental materials to be furnished by the instructor during class.


Selected Internet Resources


Below are selected additional resources available on the Web:

American Society of International Law (http://www.asil.org/resource/pil1.htm)

Caribbean Community (CARICOM) (http://www.caricom.org/) 

Hague Conference on Private International Law (http://hcch.e-vision.nl)

International Institute for the Unification of Private Law (UNIDROIT) (http://www.unidroit.org) 

Organization of American States, Inter-American Specialized Conferences on Private International Law (CIDIPs) (http://www.oas.org/dil/private_international_law.htm)

Organization of Eastern Caribbean States (http://www.oecs.org/) 

United Nations Commission for International Trade Law (UNCITRAL) (http://www.uncitral.org)

United Nations International Law Site (http://www.un.org/law/) 
U.S. State Department Office of the Assistant Legal Adviser for Private International Law (L/PIL) (http://www.state.gov/s/l/c3452.htm)
VII.
Course Assignments
These are target assignments although the pace may vary depending on the class, so it is advisable to stay ahead in the readings and problem sets.  

	
	
	Readings
	

	Week
	Topics
	McClean
	Anderson 


	Problem Set

	1-2
	Introduction; overview


	   -
	
	

	
	I. Nature of private international law

A. The subject defined

B. Pleading and proving

C. Characterization and other technical problems


	1-17

491-497


	1-24
	1 (Denning’s contract)

	3-4
	II. Theories and Methods

A. Theories

B. Methods

   1. Jurisdiction-selecting rules

   2. Rule-selecting rules

   3. Government interest analysis    

   4. Choice-influencing factors

   5. False conflicts


	531-542

542-553

555-564
	  - 
	2A (Maltese collision)

2B (Needle stick)

	5
	III. Residence, domicile, nationality

A. Residence

B. Domicile (vs. Nationality)

C. Domicile for corporations


	19-45
	34-45

73-84
	3 (Bell’s inheritance)

	6
	IV. Conflict avoidance 

A. Exclusion of foreign law

B. Sovereign and diplomatic immunity


	47-70
	259-262
	4A (Delhi Electric)

4B (Spycatcher)



	7
	V. Jurisdiction

A. Traditional rules

B. Submission

C. “Service out”/Extended jurisdiction


	71-90
	121-127

131-132

134-136

139-150


	5A (The Layover)

5B (Net Defamer)

5C (Buckeye Bubbles)

	8-9
	VI. Staying actions

A. Forum non conveniens
B. Lis Alibi Pendens
C. Anti-suit injunctions

D. Foreign jurisdiction clauses


	117-122

124-125

128-133
	163-181

192-194
	6A (Kuwait Inquiry)

6B (A Case of Libel)

	
	VII. Foreign judgments and decrees

A. Recognition vs. enforcement

B. Enforcement

C. Defenses

D. By Caribbean Court of Justice


	135-159
	205-208

211-212

220-228

245-246


	7 (Curtain’s Up)

	
	VIII. Foreign arbitral awards

A. Enforcement

B. Defenses


	169-174
	 -
	8 (Badger’s Case)

	10
	IX. Substance and procedure

A. Parties and service

B. Evidence

C. Nature of claimant’s remedies


	471-480

483-489
	 -
	9 (Malpractice Suit)

	11
	X. Renvoi and the incidental question

A. The incidental question

B. Renvoi

	497-515
	 -
	10 (Duke of Wellness)

	12

	Review for exam
	-
	-
	Supplemental problem sets 

	

	Final exam
	-
	-
	-


Prior to respective classes, please also think through the following questions.  Written answers may be assigned for some of the tutorials.

I. Nature of private international law

· What is the difference between private international law and public international law?

· What major questions do the rules of private international law seek to answer?

· Why should domestic courts trouble themselves with applying “foreign” law? 

· What is “characterization” and why is it so important?

· Why is “renvoi” problematic?
· “Characterization” of the case has another dimension beyond the question of which forum’s legal rules to apply; characterization also affects the availability of remedies and the ability of international actors to intervene.  Consider the following:

Although international environmental law, international human rights law, and international law protections against discrimination all potentially apply to these problems [of environmental damage to humans], none of them captures the relevant facts completely.  International environmental law focuses on environmental damage, international human rights law focuses on human harm, and international protections against discrimination—a subset of international human rights law—focuses on the discriminatory aspects of situations.

The characterization difficulties are compounded by the fact that international environmental law and international human rights law treat state sovereignty differently.  Although international environmental law recognizes limits on state sovereignty, one of its fundamental principles is that states control their natural resources unless they are causing trans-boundary or global commons effects.  Because many international environmental justice problems occur within one country’s borders, international environmental law often does not provide a basis for intervention.  International human rights law, on the other hand, limits a state’s sovereign control over people within its borders when atrocity occurs.  It draws from concepts of universal jurisdiction to contend that severe mistreatment of human beings, even in a domestic setting, is of international concern. 

Professor Hari M. Osofsky, Whittier Law School, Learning from Environmental Justice: A New Model for International Environmental Rights (http://www.law.mercer.edu/elaw/osofsky.html#lecture). 

II. Theories and Methods
Which method for choice-of-law analysis makes the most sense?  Evaluate the various options chosen by different nations in light of the following:

In European law there is broad agreement on the application of the law of the country where the tort was committed.  However … how is the place where the tort was committed to be defined?  A number of countries, such as Austria, the Netherlands and Switzerland, apply a place of acting definition.  In contrast, Denmark appears to favour a rule based on where the tortuous act produces its intended effect…..In Germany an alternative reference rule is applied, according to which, if the defendant acts in one country and the claimant suffers harm in another, it is the duty of the judge to establish ex officio which law is more favourable to the claimant and to apply only that law.  Similarly, in Italy the law of the State in which the damage occurred is applied but the person suffering damage may request the application of the law of the State in which the event causing the damage took place….

In those States which have rejected … [the rule that the law of the forum in which the tort occurred should be applied], a bewildering variety of approaches have been adopted within the different States….

Cheshire & North’s Private International Law (London: Butterworths, 1999), 605-7.

If you had to create a system of choice of law for the Commonwealth of the Bahamas, what system would you adopt and with what justification?  What rules would you put in place regarding choice-of-law rules for torts?
III. Residence, domicile, nationality
· Which of these concepts is most useful in determining jurisdiction?

· What is the significance of intent?

IV. Conflict avoidance

· When or why do courts refuse to recognize or enforce other states’ laws?  

· Doesn’t this upset the whole notion behind private international law, namely, the need to ensure justice is done by sometimes applying other states’ laws? 
V. Jurisdiction

· Why are rules of personal jurisdiction necessary? 

· Why is presence a traditional basis for personal jurisdiction?

· How do you justify the bases for extended jurisdiction?
VI. Staying actions

· What is the difference between forum non conveniens, lis alibi pendens, and the anti-suit injunction?

· How can courts refuse to enforce forum-selection clauses?

VII. Foreign judgments and foreign decrees

· What does it mean to say that: “ Foreign judgment in favor of the claimant given by a court of competent judgment is conclusive?”

· What is meant by “abolition of the non-merger rule?”
· What is the most fundamental requirement for enforcement of a foreign judgment in an English court?
VIII. Foreign arbitral awards 

· Why are questions regarding enforcement of foreign arbitral awards “more delicate” than questions regarding enforcement of foreign judgments?
· What are the main conditions for enforcing an arbitral award?
· What (law or laws) can the parties choose in an agreement to arbitrate?
IX. Substance and procedure

· Between the forum and foreign state, which one governs substantive and which governs procedure?  Why?

· What is the difference between “substance” and “procedure?”

· Would the requirement that a creditor first exhaust a surety before suing a principal debtor be substantive, or procedural?  Justify your response.

· Please comment on the following criticism:

“The total renvoi doctrine does not necessarily ensure uniform decisions.  It signifies the virtual capitulation of forum state rules for choice of law.”

X. Renvoi and the incidental question

· What is the distinction between single and double renvoi?  Can you diagram the two, working through In Re Annesley and In Re Ross (p. 503)?

· What is the difference between “remission” and “transmission?”
You may find the following diagrams useful throughout the course:
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